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ANATOMY OF A CHAPTER 15 CASE



OBJECTIVES OF CHAPTER 15 -- § 1501(a)
The purpose of chapter 15 is to incorporate The Model Law on Cross-Border Insolvency 
with the objectives of:

• Cooperation between U.S. courts U.S. trustees, trustees, examiners, debtors,
and DIP lenders, and courts and other competent authorities of foreign
countries involved in cross-border insolvency cases;

• Greater legal certainty for trade and investment;
• Fair and efficient administration of cross-border cases protecting the interests

of all constituents;
• Protecting and maximizing the value of the debtor’s assets; and
• Facilitating the rescue of financially troubled businesses, thereby protecting

investment and preserving employment.



HOW TO COMMENCE A CHAPTER 15 CASE 
AND WHAT HAPPENS

• Section 1504: Chapter 15 case is commenced by filing a petition for recognition of a 
foreign proceeding under section 1515.

• Section 1515:  a “foreign representative” (see § 101(24)) applies to the court for 
recognition of a “foreign proceeding” (see §§ 101(23); 1502(4), (5)) “in which the foreign 
representative has been appointed” by filing a petition for recognition accompanied by: 

• A certified copy of the decision commencing the FP and appointing the FR;

• A certificate from the foreign court affirming the existence of the FP and the appointment 
of the FR; or

• In the absence of the above, any other evidence acceptable to the court of the existence of 
the FP and the appointment of the FR.



• Section 1519: provisional remedies: upon the filing of a petition for recognition and until the court rules on the petition, upon request of 
the FR, the court may, “where relief is urgently needed to protect the assets of the debtor or the interests of creditors” grant provisional 
relief, including:

• Staying execution against the debtor’s assets;

• Entrusting administration of assets located in the U.S. to the FR or another person authorized by the court, in order to 
protect and preserve the value of assets that, by their nature or other circumstances, or perishable or susceptible to de-
valuation or are in jeopardy; and

• Any relief referred to in ¶¶ 3, 4 or 7 of § 1521(a) (discussed later)

• Section 1517: Subject to § 1506, the court shall enter an order recognizing the FP if:

• The FP is a foreign main or foreign nonmain proceeding under § 1502;

• The FR applying for recognition is a person or body; and

• The petition meets the requirements of § 1515.

• The FP will be a “foreign main proceeding” if it is pending in the country where the debtor has its center of main interests.

• The FP will be a “foreign nonmain proceeding” if the debtor “has an establishment with the meaning of section 1502 in the 
foreign country where the proceeding is pending”



WHAT HAPPENS UPON RECOGNITION OF A FOREIGN 
PROCEEDING?



EFFECTS OF RECOGNITION
• Section 1520: effects of recognition of a FP as a “foreign main proceeding”:

• §§ 361 and 362 apply with respect to the debtor and its property within the 
territorial jurisdiction of the U.S.;

• §§ 363, 549 and 552 apply to a transfer of an interest of the debtor in property 
within the territorial jurisdiction of the U.S. in the same way such sections 
apply to “property of the estate”;

• Unless the court orders otherwise, the FR may operate the business and 
exercise the rights and powers of a trustee under and to the extent provided by 
§§ 363 and 552; and

• § 552 applies to the debtor’s property within the territorial jurisdiction of the 
U.S.



RELIEF THAT MAY BE GRANTED UPON RECOGNITION
• Section 1521(a) : Certain relief may be granted upon recognition of a foreign main or nonmain 

proceeding “where necessary to effectuate the purposes of” chapter 15 and to protect assets of the 
debtor or interests of the creditors.  The court may grant “any appropriate relief” including:

• Staying commencement of continuation of an action or proceeding;

• Staying execution against the debtor’s assets;

• Suspending the right to transfer, encumber or dispose of any of the debtor’s assets;

• Providing for the examination of witnesses, taking of evidence, etc. concerning the 
debtor’s assets, obligations or liabilities;

• Entrusting the debtor’s assets within the U.S. to the FR or another person authorized by 
the court;

• Extending relief granted under § 1519(a); and

• Granting any additional relief available to a trustee, except under §§ 522, 544, 545, 547, 
548, 550 and 724(a)



• Section 1521(c): in order to grant relief to a FR of a foreign nonmain proceeding under §1521, “the court must be satisfied that the 
relief relates to assets that, under the law of the united states, should be administered in the foreign nonmain proceeding or concerns 
information required in that proceeding”

• Section 1522: court may only grant relief under sections 1519 or 1521 if the interests of creditors and other interested entities, 
including the debtor, are sufficiently protected

• Section 1507: court can grant “additional assistance,” subject to the limitations noted elsewhere in chapter 15, under the bankruptcy 
code or other laws of the U.S.  but, such additional assistance must reasonably assure:

• Just treatment of all holders of claims against or interests in the debtor’s property;

• Protection of claim holders in the U.S. Against prejudice and inconvenience in the processing of claims in the FP;

• Prevention of preferential or fraudulent dispositions of debtor’s property;

• Distribution of proceeds substantially in accordance with the bankruptcy code; and

• If appropriate, providing an opportunity for a fresh start for the individual that the FP concerns

• Sections 1509, 1511 and 1512: 

• The FR may sue and be sued in the courts of the U.S., may apply directly to a U.S. court for relief, and U.S. courts 
shall grant comity or cooperation to the FR; 

• The FR may file voluntary or involuntary cases under §§ 301, 302 and 303 (but only if the debtor has assets in the 
U.S. -- § 1528);

• The FR is entitled to participate as a party in interest in a case regarding the debtor under the Bankruptcy Code



STANDING AND INTERVENTION
• Sections 1523 and 1524:

• FR has standing in a case concerning the debtor under another chapter of the 
Bankruptcy Code to initiate actions under §§ 522, 544, 545, 547, 548, 550, 553 
and 724(a);

• The FR may intervene in any proceedings in a state or federal court in the U.S. 
in which the debtor is a party.



MUST THE COURT GRANT ALL OF THE RELIEF REQUESTED 
BY THE FOREIGN REPRESENTATIVE?

WOULD A FAILURE TO DO SO VIOLATE PRINCIPLES OF 
COMITY OR PERHAPS THE PROVISIONS OF CHAPTER 15?



Public Policy Exception -- § 1506

Nothing in this chapter prevents the court from refusing to take an action governed
by this chapter if the action would be manifestly contrary to the public policy of
the United States.

But what exactly is action that is “manifestly contrary to the public policy of the
United States?”



• RSR Richter Inc. v. Aguilar (In re Ephedra Prods. Liab. Litig.), 349 B.R. 
333 (S.D.N.Y. 2006). A Canadian  claims procedure that did not provide for 
a right to jury trial to personal injury claimants was not a “fundamental 
polic[y] of the United States”, as the underlying policy of a right to jury trial 
would be met if the claimants were assured a fair and impartial proceeding 
(which they were).  Section 1506 exception not invoked.

• In re Metcalfe & Mansfield Alternative Investments, 421 B.R. 685 (Bankr. 
S.D.N.Y. 2010). Canadian FR asked for entry of an order enforcing in the 
U.S. the wide-ranging third party releases and injunctions entered by the 
Canadian court.  Bankruptcy court noted that section 1506 is to be narrowly 
construed, and that relief granted in a foreign proceeding need not be 
identical to the relief available in a U.S. proceeding.  Comity was accorded 
to the Canadian orders.  Section 1506 exception not invoked.



• In re Qimonda AG, 462 B.R. 165 (Bankr. E.D. Va. 2011). Chapter 15 case filed (insolvency proceeding pending in 
Germany) and FR asks for (and gets) a supplemental order making section 365 applicable.  FR then seeks to modify the 
order to carve out 365(n), seeking to add language that 365(n) does not apply if the FR exercises his rights to rid the 
estate of contracts under German law (section 103 of the German Insolvency Code).  Court grants the motion and 
licensees appeal.  On remand from the DCT, the bankruptcy court weighs and balances debtor and creditor interests 
under section 1522(a) and finds that the facts weigh in favor of making § 365(n) applicable to U.S. patent licenses 
(rather than deferring to German law which allows IP licenses to be terminated without any protections to licensees). 
The court then turned to § 1506, finding that the § 1506 analysis must focus on (i) whether the foreign proceeding was 
procedurally unfair and (ii) whether the application of foreign law would severely impinge the value and import of a 
U.S. statutory or constitutional right, such that granting comity would severely hinder a U.S. bankruptcy court’s ability 
to carry out the most fundamental policies and purposes of these rights.  Court holds that under a § 1506 analysis, not 
applying § 365(n) would severely impinge an important statutory protection accorded licensees of U.S. patents and 
thereby undermine a fundamental U.S. public policy promoting technological innovation.  Thus, deference to German 
law – to the extent it allowed cancellation of U.S. patent licenses – would be manifestly contrary to U.S. public policy.

• Certification for direct appeal too the Fourth Circuit is granted, and the bankruptcy court decision is affirmed.  See Jaffe 
v. Samsung Electronics Co., Ltd, 737 F.3d 13 (4th Cir. 2013).



In re Gold & Honey, Ltd., 410 B.R. 357 (Bankr. E.D.N.Y. 2009).  Two related entities were 
debtors in chapter 11.  Once the chapter 11 cases were commenced, the automatic stay of 
§362 applied.  Despite the chapter 11 cases and the automatic stay, a creditor continued to 
pursue a pending application for appointment of a receiver before an Israeli court.  The 
Israeli court appointed a receiver and determined that the U.S. court’s prior determination 
that the automatic stay applied extra-territorially would not be given effect.  The Israeli 
receivers then filed chapter 15 petitions for the debtors and sought recognition of the Israeli 
receivership as a foreign main proceeding. The bankruptcy court denied recognition under 
§1506, finding that recognizing a foreign seizure of a debtor’s assets postpetition would 
severely hinder U.S. bankruptcy courts’ abilities to carry out two of the most fundamental 
policies and purposes of the automatic stay.  Recognition would have rewarded and 
legitimized a creditor’s violation of both the automatic stay and a court order.  (The creditor 
was a party to the chapter 11 proceedings).



In re Toft, 453 B.R. 186 (Bankr. S.D.N.Y. 2011).  In a German insolvency, the FR was 
granted a “mail interception order” permitting the FR to intercept the debtor’s postal 
and electronic mail.  Believing that the debtor had relocated to England, the FR sought 
and was later granted recognition and enforcement by an English court.  The FR then 
filed a chapter 15 petition in order to gain access to the debtor’s emails located on ISP 
servers in the U.S.  Finding that the mail interception order would allow access to prior 
emails and also in essence a “wire tap on future emails,” the bankruptcy court denied 
recognition under § 1506.  The court further found that recognition and enforcement of 
the mail interception order would directly compromise comprehensive statutory 
electronic communications privacy rights built on constitutional safeguards 
incorporated into the fourth amendment as well as many states’ constitutions.  The 
German procedures were not in accord with U.S. public policy and thus granting 
recognition would impinge severely on a U.S. constitutional or statutory right.



• Vitro, S.A.B. de C.V. v. ACP Master Ltd. (In re Vitro, S.A.B. de C.V.),  473 B.R. 117 (Bankr. N.D. 
Tex. 2012).  Enforcement of Mexican Concurso plan – which, among other things, wiped out the 
obligations of guarantors, gave a distribution to equity when unsecureds were not paid in full 
and gained approval by counting insider votes of debtor’s subsidiaries – is denied on numerous 
bases, including as being violative of U.S. public policy against the discharge of debts of third 
parties and non-consensual third party releases, as foreclosed by the Fifth Circuit in Pacific 
Lumber, 584 F.3d 229 (5th Cir. 2009) and its predecessors.  The bankruptcy court also found that 
the Concurso plan violated § 1507(b)(4) by violating the absolute priority rule (giving a 
distribution to equity when unsecureds were not paid in full), as well as §§1521(b) and 1522(a) 
by not sufficiently protecting the interests of creditors or appropriately balancing the interests of 
the debtor and its creditors).

• On direct appeal to the Fifth Circuit, Ad Hoc Group of Vitro Noteholders v. Vitro S.A.B. de C.V. 
(In re Vitro S.A.B. de C.V.), 701 F.3d 1031 (5th Cir. 2012), the Court of Appeals affirmed the 
bankruptcy court’s refusal to enforce the Concurso plan on an alternate basis – that is, that the 
Concurso plan is not enforceable under §§ 1507 and 1521 – and thus does not reach the question 
of “fundamental U.S. public policy” and the § 1506 analysis.



• Flynn v. Wallace (In re The Irish Bank Resolution Corp.), 538 B.R. 692 (D. Del. 2015).  
IBRC filed an Irish liquidation proceeding, and the FRs then filed a Chapter 15 petition in 
August 2013 in Delaware.  Certain U.S. citizens and creditors of IBRC objected to the 
petition for recognition on several bases, one of which was that recognizing the Irish 
proceeding was contrary to U.S. public policy.  Allegedly, recognizing the foreign main 
proceeding violated U.S. public policy because “the Irish Proceeding discriminates 
against U.S. creditors and deprives them of due process and other unspecified 
constitutional rights, in favor of benefitting the Irish government.”  Recognizing that the 
public policy exception “has been narrowly construed to apply where the procedural 
fairness of the foreign proceeding is in doubt or cannot be cured by the adoption of 
additional protections and where recognition would impinge severely a U.S. constitutional 
or statutory right,” the public policy objection was overruled.  The provisions of Irish law 
identified by the objectors paralleled certain U.S. laws adopted in the wake of the 2008 
financial crisis, and objectors otherwise failed to identify any conflict with the laws of the 
United States.



DOES SECTION 109(a) APPLY?

• Section 109(a):  “Notwithstanding any other provision of this section, 
only a person that resides or has a domicile, a place of business, or 
property in the United States, or a municipality, may be a debtor under 
this title.”

• Courts divided as to whether section 109 applies in chapter 15 cases.



SECTION 109 AND CHAPTER 15 ELIGIBILITY
• Drawbridge Special Opportunities Fund LP v. Barnet (In re Barnet), 737 F.3d 238 (2d Cir. 2013).  

Second Circuit holds that section 109(a) applies to chapter 15 cases and requires that a foreign debtor 
must reside, have a domicile or place of business, or property in the U.S. to be eligible to file a chapter 
15 petition.

• Courts have found that minimal requirements will satisfy section 109.

• In re Berau Capital Resources PTE Ltd., Case No. 15-11804,  2015 LEXIS 3653 (Bankr. S.D.N.Y. Oct. 
28, 2015).  Indenture governed by New York law constitutes “property in the United States” for 
purposes of section 109(a).

• In re Suntech Power Holdings Co., Ltd., 520 B.R. 399 (Bankr. S.D.N.Y.).  Bank account established in 
New York one day before chapter 15 petition sufficient to render the debtor eligible under section 
109(a).

• Compare In re Bemarmara Consulting A.S., Case No. 13-13037 (Bankr. D. Del. Dec. 23, 2013).  
Foreign debtor is not required to have assets in the United States to obtain recognition under chapter 
15.  The court reasoned that, among other things, section 109(a) provides for “debtor[s] under this 
title” whereas it is a FR, not the debtor, who seeks recognition under chapter 15.



WHAT CONSTITUTES A “FOREIGN PROCEEDING”?
• Flynn v. Wallace (In re Irish Bank Resolution Corp. (In Special Liquidation)), 538 

B.R. 692 (D. Del. 2015).   Irish Bank Resolution Corporation (“IBRC”) was created 
pursuant to Ireland’s Credit Institutions (Stabilisation) Act and wound up pursuant to 
the Irish Bank Corporation Act of 2013.  The FR filed a petition for recognition 
under chapter 15, and creditors objected on the basis that, among other things, the 
IBRC’s Irish proceeding was not a “foreign proceeding.” Applying the definition 
set forth in section 101(23), the bankruptcy court held that it was a foreign 
proceeding and, on appeal, the DCT affirmed.

• To qualify as a “foreign main proceeding” the FR must establish: (i) a proceeding, 
(ii) that is judicial or administrative, (iii) collective in nature (considers the interests 
of all creditors), (iv) in a foreign country, (v) conducted under law relating to 
insolvency, (vi) under the supervision of a foreign court, and (vii) for the purpose of 
reorganization or liquidation.  The Irish proceeding qualified under this test.







PUERTO RICO AND BANKRUPTCY CODE ELIGIBILITY

• Section 109(c)(2).   A municipality seeking to adjust its debts pursuant 
to chapter 9 must receive specific authorization from its state.

• Puerto Rico municipalities are expressly prohibited from seeking debt 
adjustment pursuant to chapter 9.
• Section 101(52): “The term ‘State’ includes the District of Columbia and 

Puerto Rico, except for the purpose of defining who may be a debtor 
under chapter 9 of this title.”



PUERTO RICO AND BANKRUPTCY CODE ELIGIBILITY (CONT.)

• June 2014 - the Commonwealth Senate and House of Representatives 
approve the Puerto Rico Public Corporation Debt Enforcement and 
Recovery Act (the “Recovery Act”), modeled on chapter 9.

• Franklin Cal. Tax-Free Trust v. Puerto Rico, 2015 U.S. App. LEXIS 
11594 (1st Cir. Jul. 6, 2015).  Recovery Act struck down as preempted 
by federal law.



DEFAULT RISK AND POTENTIAL CONSEQUENCES

• Complex creditor pool with nearly 20 separate governmental bond 
issuers, and guarantees between branches of government.  Major 
constituencies include general obligation bondholders, subordinated 
Puerto Rico Sales Tax Financing Corporation (COFINA) bondholders, 
and  Puerto Rico’s Government Development Bank bondholders.

• Sluggish economic growth.  

• Risk of default absent agreement or Congressional action.
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